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1 This regulation supersedes ER 1140–2–4, 8
December 1967, and ER 1140–2–2, 10 Sep-
tember 1965.

2 33 CFR 209.120 was removed at 42 FR 37133,
July 19, 1977.

other data essential in evaluating the
study.

(49 Stat. 1571, 33 U.S.C. 701c)

[40 FR 20081, May 8, 1975, as amended at 40
FR 36774, Aug. 22, 1975]

PART 221—WORK FOR OTHERS

Sec.
221.1 Investigation and supervision of hy-

dropower projects under the Federal
Power Act (ER 1140–2–4).

APPENDIX A TO PART 221—PART 16–PROCE-
DURES RELATING TO TAKEOVER AND RELI-
CENSING OF LICENSED PROJECTS

APPENDIX B TO PART 221—FEDERAL ENERGY
REGULATORY COMMISSION FORM L–3 (RE-
VISED OCTOBER 1975)

LIST OF FPC STANDARD ARTICLES FORMS
USED IN PERMITS AND LICENSES FOR HY-
DROELECTRIC PROJECTS

AUTHORITY: Secs. 2 and 4(e) of the Federal
Power Act of 1920 (41 Stat. 1603, 16 U.S.C. 791–
823), as amended; sec. 10 of the River and
Harbour Act of 1899 (30 Stat. 1151, 33 U.S.C.
403); and sec. 404 of Federal Water Pollution
Control Act Amendments of 1972 (86 Stat.
816, 33 U.S.C. 1344)

SOURCE: 43 FR 4979, Feb. 7, 1978, unless oth-
erwise noted.

§ 221.1 Investigation and supervision
of hydropower projects under the
Federal Power Act (ER 1140–2–4).

(a) Purpose. This regulation 1 estab-
lishes procedures for executing Corps of
Engineers functions under the author-
ity of the Federal Power Act (FPA) ad-
ministered by the Department of En-
ergy, Federal Energy Regulatory Com-
mission (FERC), formerly Federal
Power Commission. Based on a specific
request from FERC, these functions in-
clude:

(1) Investigation of applications filed
with FERC for permits and licenses,
and for relicensing of projects to ascer-
tain impacts on Corps of Engineers re-
sponsibilities.

(2) Investigation of applications for
surrender or termination of license to
ascertain impacts on Corps of Engi-
neers responsibilities.

(3) Supervision and inspection of op-
erations of licensed hydroelectric proj-

ects to ascertain impacts on Corps of
Engineers responsibilities.

(b) Applicability. This regulation ap-
plies to all field operating agencies
having Civil Works responsibilities.

(c) References. (1) Federal Power Com-
mission publication entitled ‘‘Federal
Power Act’’, as amended, dated 1 April
1975. The Act was originally enacted 10
June 1920 (41 Stat. 1063, 16 U.S.C. 791–
823). This publication can be obtained
from the U.S. Government Printing Of-
fice, Washington, D.C. 20402.

(2) Code of Federal Regulations, Title
18, part 1 to 149 relating to FERC Gen-
eral Rules and Regulations, available
at the U.S. Government Printing Of-
fice, Washington, D.C. 20402.

(3) ER 1145–2–303 (33 CFR 209.120),2
Permits for Activities in Navigable
Waters or Ocean Waters.

(4) ER 1140–2–1, Submission of Data
for Headwater Benefits Determination.

(d) Definitions—(1) Licensed project. A
non-Federal hydroelectric project for
which the FERC has issued a license
granting authority for either construc-
tion, in the case of a proposed project,
or for continued operation and mainte-
nance of an existing project.

(2) Major projects. Hydroelectric
projects with more than 2,000 horse-
power installed capacity.

(3) Minor projects. Hydroelectric
projects having installed capacity of
2,000 horsepower or less.

(4) Preliminary permit application. An
application filed by a non-Federal enti-
ty with the FERC as a preliminary step
in anticipation of filing for a license to
construct and operate a hydroelectric
project. A preliminary permit does not
authorize construction. It merely gives
the permittee priority of application
for a FERC license over other non-Fed-
eral entities for a period of time. The
permittee then develops information
necessary for inclusion in an applica-
tion for license to construct and oper-
ate a hydroelectric project. Analysis of
this information may result in a deci-
sion to apply for the license or to with-
draw the intent.

(5) Relicensing. A procedure applicable
to projects for which the original pe-
riod of license (usually 50 years) will
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expire or has expired and application
for new license has been or will be filed
with the FERC.

(6) Take over. An act whereby the
Federal government assumes project
ownership. Upon expiration of a license
for a hydroelectric project, the United
States, under certain specific condi-
tions set forth in section 14 of the Fed-
eral Power Act may ‘‘take over’’, main-
tain and operate the project. This does
not apply to any project owned by a
State or local government. Take over
procedures are not applicable to
‘‘Minor Projects.’’

(e) Authorities. The Federal Power
Act as amended delegates to the Sec-
retary of the Army, the Chief of Engi-
neers and the Corps of Engineers cer-
tain functions necessary for the
FERC’s administration of the Act. Im-
plementation was provided through in-
structions issued by the President in a
letter dated 18 May 1931 to the Sec-
retary of War. These functions are set
forth in the following excerpts from
the Act:

(1) Section 2 of the Act provides in
part that:

The Commission may request the Presi-
dent to detail an officer or officers from the
Corps of Engineers, or other branches of the
United States Army to serve the Commission
as engineer officer or officers * * *.

(2) Section 4(e) of the Act provides in
part that:

The Commission is hereby authorized and
empowered * * * to issue licenses to citizens
of the United States, or to any associations
of such citizens, or to any corporation orga-
nized under the laws of the United States or
any State thereof, or to any State or munici-
pality for the purpose of construction, oper-
ating, and maintaining dams, water con-
duits, reservoirs, powerhouses, transmission
lines, or other project works necessary or
convenient for the development and im-
provement of navigation and for the develop-
ment, transmission, and utilization, of power
across, along, from or in any of the streams
or other bodies of water over which Congress
has jurisdiction * * *.

* * *Provided that no license affecting the
navigable capacity of any navigable water of
the United States shall be issued until the
plans of the dam or other structures affect-
ing navigation have been approved by the
Chief of Engineers and the Secretary of the
Army.

(f) Investigation of application for per-
mits, licenses, or relicensing of projects.
Upon referral by the FERC, the Chief
of Engineers will assign the investiga-
tion of an application for permit, li-
cense or relicensing to the appropriate
Division Engineer who will submit a
report on the investigation as specified
herein to HQDA (DAEN–CWE–HY)
WASH DC 20314 (exempt from reports
control, Paragraph 7–2y, AR 335–15).
The investigation should be coordi-
nated with all interested organization
elements including Engineering, Con-
struction/Operations, Planning and Of-
fice of the Counsel. The date that the
report is to be submitted will be speci-
fied. The nature of investigation and
report by the Division Engineer will
depend upon the nature of the request
from the FERC. In general, reports as
appropriate for the type of application
filed with the Commission will con-
sider the following items as pertinent
and will include recommendation of
pertinent license provisions:

(1) License applications. (i) The effect
of the project on navigation and flood
control, including adequacies of the
plans of the structures affecting navi-
gation. Section 4(e) of the Federal
Power Act provides for approval of
plans for hydroelectric power projects
as noted in paragraph (e)(2) of this sec-
tion. Section 4(e) approval normally
will obviate the need for a Department
of Army permit under section 10 of the
1899 River and Harbor Act. The basis
for Corps approval under section 4(e)
will be limited to effects on navigation;
however, section 4(e) does not obviate
the need for a Department of the Army
permit pursuant to section 404 of the
Federal Water Pollution Control Act
(see paragraph (i)(2)) of this section.
Such a permit is subject to a full public
interest review pursuant to 33 CFR
part 320 and the application of the En-
vironmental Protection Agency’s
guidelines in 40 CFR part 230.

(ii) Recommendations for license pro-
visions required to protect the interest
of navigation. This item is discussed
under paragraphs 7, 8 and 9.

(iii) Consideration of the project in
relation to a comprehensive plan for
developing the basin water resources
from the standpoint of the Corps of En-
gineers’ programs and responsibilities.
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Specific references should be made to
pertinent published Congressional doc-
uments containing results of studies
and/or to Congressional resolutions di-
recting studies to be made to provide
identification.

(iv) Consideration of environmental
aspects of a project as related to navi-
gation and flood control matters or
other specific Corps interests and re-
sponsibilities in particular cases.

(v) The matter of possible redevelop-
ment of an existing project to improve
the usefulness of the project in relation
to the objectives of the Corps program
in the basin. In the case of an
unconstructed project, based on re-
quest from the Commission, a rec-
ommendation along with justification,
should be included as to whether or not
development should be undertaken by
the United States.

(vi) Consideration of structural safe-
ty and adequacy of spillway design
flood for FERC licensed projects are
the responsibility of the FERC. The
Dam Safety Act, Pub. L. 92–367 pro-
vides that dams constructed pursuant
to license issued under the authority of
Federal Power Act are specifically ex-
empted from the Corps National in-
spection program. This does not pre-
clude the Corps District and Division
offices from making comments on li-
cense applications for the FERC infor-
mation, about any design deficiencies
that are brought to their attention.

(2) Relicensing (new license) applica-
tion. (i) Consider paragraphs (f) (1)
through (6) of this section.

(ii) Recommendations should be fur-
nished to the FERC with respect to
possibleneed for ‘‘takeover’’ of a project
by the Federal Government. Details on
‘‘take over’’ under the Federal Power
Act are provided in part 16 of the CFR,
Title 18 (part 1 to 149). A copy of part
16 is provided for ready reference in Ap-
pendix A of this part.

(iii) FERC Preliminary Permit Appli-
cation. Consider appropriate rec-
ommendations to insure coordination
of applicant’s studies with the Division
or District Engineer in cases where re-
sponsibilities and interests of the Corps
of Engineers would be affected. The re-
port should include discussion of Corps
interests which could result in rec-
ommendations for provisions to be in-

cluded in a subsequent license. In gen-
eral proposed construction of power fa-
cilities at or in conjunction with a
Corps reservoir project will be reviewed
with the objective of recommending de-
sign, construction and operation fac-
tors that the applicant must consider
in its studies in order for the proposed
power development to be compatible,
physically and economically, with the
authorized function of the Corps
project(s).

(g) Terms and conditions for insertion
in FERC permits and licenses. In inves-
tigation of an application for FERC li-
cense or permit, consideration will be
given to aspects of the project affect-
ing authorized functions of the Corps
as well as to the responsibilities as-
signed to the Corps by the Federal
Power Act. Accordingly, the Division
engineer in his report on an application
to the Chief of Engineers will always
consider the necessity for including in
any license or permit terms and condi-
tions to protect the interests of naviga-
tion. Recommendations involving
other responsibilities of the Corps in
the area of water control management
such as flood control, low flow aug-
mentation minimum instantaneous re-
leases, and other purposes should also
be considered.

(h) Standard terms and conditions used
by the FERC in its permits and licenses.
Appendix B to this Regulation includes
standard terms and conditions used by
the FERC in licenses for projects af-
fecting navigable waters of the U.S.
The standard articles, included in Ap-
pendix B, are identified by the FERC in
the following Forms:

(1) Form L–3 (Revised October 1975)

Terms and Conditions of License for Con-
structed Major Project Affecting Navigable
Waters of the United States.

(2) Form L–4 (Revised October 1975)

Terms and Conditions of License for
Unconstructed Major Project Affecting Navi-
gable Waters of the United States.

Any special terms and conditions per-
taining to the Corps of Engineers re-
sponsibilities, in addition to those
identifed in Appendix B should be tai-
lored to suit the situation involved.
Appendix B also provides a list of other
FERC standard articles Forms that
could be obtained from FERC offices.
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(i) Distinction between Corps of Engi-
neers and FERC jurisdiction with respect
to non-Federal Hydroelectric projects. (1)
The following procedures are currently
being followed in connection with De-
partment of Army permit responsibil-
ities involving pre-1920 legislation:

(i) In regard to FERC licensing of
projects, Corps responsibilities under
section 10 of the River and Harbor Act
of 1899, for power related activities,
may normally be met through the
FERC licensing procedure including in-
sertion of terms and conditions in the
license of the interest of navigation.
Section 4(e) of the Federal Power Act
provides for approval of plans of
project works by the Chief of Engineers
and Secretary of the Army from the
standpoint of interests of navigation.
The consideration for our approval
under section 4(e) will be limited to ef-
fects of project power related activities
on navigation.

(ii) Applications to Corps Divsion or
District Engineers for approval of re-
pairs, maintenance or modification of
non-Federal water power projects au-
thorized under River and Harbor Acts
as well as special Acts of Congress
prior to 1920, or requests for advice
with respect thereto should be referred
to the FERC for consideration in ac-
cordance with the provisions of the
Federal Power Act. The permittee
should be advised that the application
is being referred to the FERC for con-
sideration and that if a FERC license is
required Corps recommendations will
be furnished to the FERC.

(2) Responsibilities under section 404
of the Federal Water Pollution Control
Act as amended in 1972 (33 U.S.C. 1151)
pertinent to discharge of dredged or fill
material into the navigble waters at
specified disposal sites will be met only
through the Department of Army per-
mit procedures as specified in ER 1145–
2–303. In regard to FERC cases involv-
ing section 404, our report to the FERC
through (DAEN–CWE–HY) will specify
the need for a Department of Army
permit (section 404) if, on the basis of
the Division and District Engineers’ re-
ports, such permit is deemed necessary.
A Department of the Army permit will
be required for any portion of a pro-
posed project which involves the dis-
charge of dredged or fill material into

the waters of the United States. This
includes the placement of fill necessary
for construction of a project’s dam and
appurtenant structures.

(3) When applicable, FERC will be ad-
vised that the requirement for Depart-
ment of the Army permit pursuant to
section 103 of the Marine Protection,
Research and Sanctuaries Act of 1972
for the transport of dredged material
from the project site for the purpose of
dumping it into the ocean waters will
be met only through the Department of
the Army permit program.

(4) In connection with FERC licensed
projects there may be proposed non-
power water oriented activities, such
as recreational development, which are
associated with the overall project but
may not be a part of the hydroelectric
power facilities at the project. Such
cases, if involving navigable waters
should be reviewed from the standpoint
of need for a section 10 permit. Such
section 10 permit actions would involve
consideration of the overall public in-
terest, including water quality, fish
and wildlife, recreation, general envi-
ronmental concerns and the needs and
welfare of the people. Corps respon-
sibilities for permit requirements
under section 10 of the River and Har-
bor Act of 1899 for nonpower activities
affecting navigable waters at the FERC
projects will be met only through the
Corps permit procedures. The Corps’ re-
port to FERC through (DAEN–CWE–
HY) will specify the need for such per-
mit when recommended by the Division
and District Engineers’ report.

(j) Investigation of applications for sur-
render or termination of license. The pe-
riod of the FERC license for hydro-
electric projects is usually 50 years.
During and/or upon the expiration of
the period of a license, a licensee may
file with the FERC an application for
surrender or termination of its license.
These applications may encompass re-
quests for physical removal of an exist-
ing dam and/or powerhouse structures
from a stream. Division Engineers who
would be assigned by the Chief of Engi-
neers to review such applications will
consider, in their review and report to
DAEN–CWE–HY, the possibility that
sediment discharge resulting from re-
moval of a dam structure from a navi-
gable river or from any site that may
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affect navigable waters would impair
the anchorage and navigation and/or
flood carrying capacity of the stream.
In cases where there is a possibility of
significant downstream shoaling (sedi-
mentation) as the result of removal of
a dam and its appurtenant structures,
recommendation may be made to the
FERC, through DAEN–CWE–HY, re-
quiring licensee as a condition of ap-
proval of dam removal to agree to bear
the expense for removal of any
shoaling at the navigable river(s)
which would be determined by the
Corps to be detrimental to navigation.
Other recommendations to be consid-
ered include gradual lowering of a dam
over a period of time and/or possibility
of sediment removal prior to dam re-
moval. It should also be noted that a
Department of the Army permit under
section 404 of the Federal Water Pollu-
tion Control Act amendments of 1972
(33 U.S.C. 1151), as discussed in Para-
graph 9b of this regulation, may be
needed in connection with removal of
dams on or affecting the navigable wa-
ters if a discharge of dredged or fill ma-
terial also occurs during the removal
operation. Other recommendations
within the Corps authority that should
be considered in reviewing applications
for surrender or termination of licenses
for projects where their power facili-
ties have been removed, or rec-
ommended for removal, is that upon
any approval of such application by the
FERC, continuation of existence of the
nonpower project on or affecting the
navigable waters of the U.S. will re-
quire a Department of the Army per-
mit in compliance with section 10 of
the River and Harbor Act of 1899. Fur-
thermore, it should be noted that in
the absence of FERC nonpower use li-
cense, pursuant to 16 U.S.C. 808(b), the
structural safety and maintenance of
dam and reservoir for a nonpower
project will be governed by the laws
and regulations of the State in which
the project is located.

(k) Supervision and inspection of oper-
ation of licensed hydroelectric projects.
Corps Division and District Engineers
responsibilities with respect to any
project affecting navigable waters in-
clude surveillance of operation and
maintenance to insure that the inter-
ests of navigation are not adversely af-

fected. In addition, in certain cases the
Corps, at the request of the FERC, may
act as agent for the FERC for overall
supervision of project operation and
maintenance. Corps Division Engineers
have, in the past, represented the
FERC in supervision and inspection of
a number of FERC licensed projects
within their respective divisions. The
Commission by letter dated March 4,
1976 relieved the Corps of Engineers
from acting as the Commission’s rep-
resentative for supervision and inspec-
tion of its licensed projects. This re-
sponsibility has been transferred by
the Commission to its own regional en-
gineers. There are no requirements for
any periodic or annual reports from the
Division offices regarding the oper-
ation of FERC licensed hydroelectric
projects. However, Division Engineers
will report to DAEN–CWE–HY on a cur-
rent basis any significant detrimental
effects with respect to Corps of Engi-
neers responsibilities or other matters
which come to their attention.

(l) Safety of licensed hydroelectric
projects. The Dam Safety Act, Public
Law 92–367, provides that dams con-
structed pursuant to licenses issued
under the authority of the Federal
Power Act are specifically exempted
from the national inspection program
administered by the Corps. However,
the law further provides that the Sec-
retary of the Army upon request of the
FERC may inspect dams which have
been licensed under the Federal Power
Act. The Commission by letter dated
August 29, 1972 informed the Corps that
the Commission does not expect to re-
quest the Corps’ assistance for inspect-
ing the projects licensed under the Fed-
eral Power Act.

(m) Supervision of construction of li-
censed hydroelectric projects. In cases
where the FERC may request the Corps
to supervise the actual construction of
licensed hydroelectric project on behalf
of the Commission, instructions will be
furnished to the appropriate District
Engineer through the Division Engi-
neer at the time the request is made.

(n) Other investigation under the Fed-
eral Power Act. Corps of Engineers oper-
ations under the Federal Power Act
also include participation in FERC pro-
cedures in determining headwater ben-
efits from Corps reservoir projects
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(RCS, 1461–FPC). This matter is dis-
cussed in ER 1140–2–1.

(o) Funding of operations under the
Federal Power Act. (1) The salaries of
the Corps of Engineers personnel in-
volved in investigations discussed here-
in will be charged against funds for
‘‘Special Investigations’’ under the ap-
propriation for ‘‘General Expenses.’’
The FERC may provide reimbursement
if requested by the Chief of Engineers
to cover the nonpersonal expenses
which may be incurred in the inves-
tigation and supervision of projects
under permits and licenses.

(2) Non-personal costs amounting to
less than $100 for any single investiga-
tion will not be reimbursed from the
Commission funds but will be charged
also to ‘‘Special Investigations’’ under
the appropriations for ‘‘General Ex-
penses.’’ Each Division Engineer
charged with a detailed investigation
of an application for license or the su-
pervision of a project that will require
more than a nominal amount of non-
personal costs will be specifically re-
quested to submit an estimate of the
funds required upon assignment of the
work by the Chief of Engineers.

(3) Reimbursement from the FERC
funds for nonpersonal costs in excess of
$100 will be made by the Chief of Engi-
neers upon submission of a voucher on
Standard Form 1080 by the District En-
gineer through the Division Engineer.
The voucher will show the fiscal year
during which the work was done and
the Commission project number on
which the money was spent.

APPENDIX A TO PART 221—PART 16–PRO-
CEDURES RELATING TO TAKEOVER
AND RELICENSING OF LICENSED
PROJECTS

Sec.
16.1 Purpose and coverage.
16.2 Public notice of projects under expiring

license.
16.3 When to file.
16.4 Notice upon filing of application.
16.5 Annual licenses.
16.6 Applications for new license for

projects subject to sections 14 and 15 of
the Federal Power Act and all other
major projects.

16.7 Application for nonpower license.
16.8 Departmental recommendations for

takeover.
16.9 Commission recommendation to Con-

gress.

16.10 Motion for stay by Federal depart-
ment or agency.

16.11 Procedures upon congressional author-
ization of takeover.

16.12 Renewal of minor or minor part li-
censes not subject to sections 14 and 15.

16.13 Acceptance for filing or rejection of
application.

AUTHORITY: Federal Power Act, secs. 7(c),
14, 15, 309 (16 U.S.C. 800, 807, 808, 825h.

SOURCE: Order 141, 12 FR 8461, Dec. 19, 1947;
as amended by Order 175, 19 FR 5212, Aug. 18,
1954; Order 260, 28 FR 814, Jan. 11, 1963; 28 FR
1680, Feb. 21, 1963; 28 FR 2270, Mar. 8, 1963;
Order 288, 29 FR 14106, Oct. 14, 1964; Order 384,
34 FR 12269, July 25, 1969 and as otherwise
noted.)
§ 16.1 Purpose and coverage.

This part implements the amendments of
sections 7(c), 14, and 15 of part I of the Fed-
eral Power Act, as amended, enacted by Pub-
lic Law 90–451, 82 Stat. 616, approved August
3, 1968. It applies to projects subject to sec-
tions 14 and 15 of the Federal Power Act in-
cluding projects for which a nonpower li-
cense may be issued. Procedures are provided
for the filing of applications for either power
or nonpower licenses for projects whose li-
censes are expiring. A license for a power
project issued to either the original licensee
or another licensee is referred to in this part
as a ‘‘new license’’ and a license for a
nonpower project as a ‘‘non-power license’’.
Also provided are procedures for the filing of
recommendations for takeover by Federal
departments or agencies and applications for
renewal of licenses not subject to section 14.
§ 16.2 Public notice of projects under expiring
license.

In order that there should be adequate no-
tice and opportunity to file timely applica-
tions for a license the Commission’s Sec-
retary will give notice of the expiration of li-
cense of a project (except transmission line
and minor projects) 5 years in advance there-
of in the same manner as provided in section
4(f) of the Act. The Secretary shall upon pro-
mulgation of the rules herein give notice, as
provided in section 4(f) of the Act, of all
whose license terms have expired since Janu-
ary 1, 1968, or which will expire within 5
years of the effective date of this rule. In ad-
dition, the Commission each year will pub-
lish in its annual report and in the FEDERAL
REGISTER a table showing the projects which
will expire during the succeeding 5 years.
The table will list these licenses according
to their expiration dates and will contain the
following information: (a) License expiration
date; (b) licensee’s name; (c) project number;
(d) type of principal project works licensed,
e.g., dam and reservoir, powerhouse, trans-
mission lines; (e) location by State, county,
and stream; also by city or nearby city when
appropriate; and (f) plant installed capacity.
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